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ARTICLE VI 
OPEN SPACE DEVELOPMENTS 

(Adopted 3/9/10) 
 

1. Authority 
 
This Section is enacted in accordance with the provisions of NH RSA 674:21 (Innovative Land Use 
Controls) and NH RSA 674: 16-20. This authority allows the Planning Board to grant conditional use 
permits, special use permits and waivers from specific requirements of this Article unless otherwise 
indicated in specific sections. 

 
2. Purpose 

 
The purpose of this Open Space Development Section is to: 

 
• Further the recommendations of the Milton Master Plan by encouraging flexibility in the 

design and development of land to preserve open space and traditional rural character. 
• Retain and protect important natural, scenic and historic resources. 
• Provide for more efficient use of land and town services and 
• Promote the development of balanced residential communities in harmony with the natural 

landscape. 
 
3. Objectives 

 
Open Space Development (OSD) will promote the following objectives: 

 
a. Maintain rural character through preservation of farmland, forests and rural viewscapes 

and encouraging residential development that is sited in harmony with the environment 
and promotes a sense of neighborhood. 

 
b. Preserve those areas of the site that have high environmental or ecological value such as 

wildlife habitat (as identified in the Milton Master Plan and areas of high quality habitat as 
based on NH Fish and Game’s Wildlife Action Plan), significant natural resources, and 
significant water resource value such as critical watersheds, wetlands, streams, and rivers. 

 
c. Provide for alternative housing opportunities. 

 
d. Minimize impact of development sprawl by reducing potential for consecutive lot development 

on major roadways. 
 

e. Locate buildings and structures on those portions of the site that are the most appropriate for 
development and avoid areas that have hydric soil conditions, are subject to flooding or and 
have steep slopes. 

 
f. Preserve historic, archeological, and cultural features located on the site such as stone walls and 

cellar holes and other historically significant historical features. 
 

g. Create a permanently protected contiguous network of open spaces or “greenways” by linking 
the common open spaces within the open space subdivision and to open space on adjoining 
lands wherever possible. 
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h. Reduce the number of roads, sidewalks, and stormwater management structures that must be 
built and maintained. 

 
i. Preserve undeveloped frontage along existing roads, protecting transportation corridors from 

encroachment of structures. 
 
4. Definitions 

 
For purposes of this Article, the following terms are defined as follows: 

 
a. Applicant: The owner of land proposed to be subdivided or his representative. 

 
b. Buffer: Land area within which adequate vegetation is maintained or provided to visibly 

separate or screen one use from another and/or to minimize potentially negative impacts on 
surrounding areas. 

 
c. Common Area: Land within or related to a development, exclusive of land dedicated as 

designated open space, not individually owned, which is designed and intended for the common 
use or enjoyment of the residents of the development and/or the town and may include such 
complementary structures and improvements as are necessary, appropriate, and approved by 
the Planning Board. 

d. Conservation Easement: A permanent legal restriction against future development and other 
activities as specified in the conservation easement deed. An easement may be worded to 
permit or restrict public access, allow or disallow recreational uses, allow or disallow other 
uses, such as limited development, agriculture, or forestry. Easements are tied to the title of the 
land, regardless of subsequent ownership and runs with the land in perpetuity. 

 
e. Designated Open Space: Reserved land that is permanently protected from further 

development and remains in a natural condition or is managed according to an approved 
management plan for natural resource functions, e.g., forestry, agriculture, habitat protection, 
passive recreation, or limited uses as approved by the Planning Board under this ordinance as 
part of an open space subdivision. 

 
f. Homeowners Association: A private corporation, association, or other legal entity organized in 

accordance with state law and established by the applicant or the member individuals for the 
benefit and enjoyment of its members, including oversight and management of common open 
space, designated open space, and/or shared facilities. 

g. Open Space Development subdivision: An alternative form of residential development where, 
instead of subdividing an entire tract into lots of conventional size, a similar number of housing 
units are arranged on lots of reduced dimensions, with the remaining area of the parcel 
permanently protected as designated open space. 

 
h. Parent Parcel: Any lot existing as of March 9, 2010, the date of the adoption of this ordinance. 
 
i. Non-buildable Area: Land area that cannot be counted toward the minimum lot size under a 

conventional subdivision, including areas with the following characteristics: wetlands or 
wetland soils as defined by NH RSA 482-A:2, X and associated 25-ft. buffer; vernal pools as 
identified by a NH Certified Wetland Scientist, and associated 100 25-ft. buffer; slopes greater 
than 25%; submerged areas; utility rights of way; land area within the 100-yr. floodplain; or land 
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that is restricted from development by covenant, easement or other restriction. 
 
j. Significant Natural Resources: Features of the land that include wetlands, vernal pools as 

defined by NHDES Env-Wt 104.44 and 104.15, streams, ponds, rivers, riparian areas, 
floodplains, stratified drift aquifers, areas of significant wildlife habitat (i.e., areas identified by 
the NH Wildlife Action Plan as the highest ranked condition habitat in the state or region); 
habitats of endangered or threatened wildlife, other habitats of local significance, mast stands, 
boundary trees, noteworthy heritage trees specimens, scenic views or areas, significant geologic 
features, ridgelines, slopes in excess of 25 percent, agricultural soils of local or and statewide 
significance, high quality forest soils, meadows, and any other identified important natural 
features. 

 
k. Heritage trees: A designated tree that is unique and important to the community because of its 

species, age, size, location, and/or historical significance. 
 
l. Competent authority: For this article, attorneys, professional engineers, certified wetland/soil 

scientists, archeologists, architects, and arborists. 
 

5. Applicability 
a. In furtherance of the goals of the Milton Master Plan, any subdivision for residential use that is 

proposed on a parent parcel within the Agricultural and Low Density Residential Zoning 
Districts of 20 or more acres may be considered for the OSD Option. 

 
Authorization to Issue a Conditional Use Permit: 

 
Notwithstanding other provisions of Milton’s zoning ordinance, authority is hereby granted to 
the Planning Board, as allowed under RSA 674:21, II, to issue a Conditional Use Permit to 
modify the requirements of this section as follows: 

 
1) Such modifications shall be consistent with the purposes and objectives of this section; 
2) All lots comply with the NH Department of Environmental Services for subsurface 

wastewater management; 
3) Fall within the standards contained herein, and 
4) Shall not be detrimental to public health, safety, or welfare. 

 
b. Sequential Subdivisions: The provisions of this ordinance shall apply to the sequenced 

development of a parent parcel over time through separate successive applications. When a 
subdivision is proposed that involves part of a larger parcel or includes lots that are capable of 
further subdivision, the Planning Board may require that a site inventory and a conceptual (non- 
binding) long-range plan be submitted for the entire parcel and used to evaluate the proposed 
subdivision. 

 
c. Review Process: A subdivision application under this section shall comply with the application 

and review process specified in the Town on Milton’s OSD developments shall use the Milton 
Subdivision Regulations application and process. If there are any conflicts, the provisions of 
this article shall apply. To the extent there is any conflict between the provisions of the OSD 
article and another article or section of the zoning ordinance, the OSD regulations control for 
applications within that district. The OSD application shall include both a narrative that defines 
the neighborhood and a sketch plan depicting it.  The narrative shall include the approximate 
extent of the neighborhood and a survey of housing types and architectural styles. It shall 
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include an inventory and plan of all significant natural and historic resources prepared by 
competent authority. 
 

 
d. Legal Review: Prior to final approval by the planning board, the applicant shall submit for 

review by the town counsel any deeds, restrictive covenants, condominium or cooperative 
agreements, conservation easement, deed restrictions, legal documents related to the 
Homeowners Association or other legal agreements proposed for use in the open space 
subdivision. The town counsel shall advise the Planning Board of the adequacy of such legal 
provisions. The applicant shall pay all associated costs of the legal review in accordance with 
NH RSA 676:4 I (g). 

 
6.   Authorization to Issue a Conditional Use Permit: 

 
Notwithstanding other provisions of Milton’s zoning ordinance, authority is hereby granted to 
the Planning Board, as allowed under RSA 674:21, II, to issue a Conditional Use Permit to 
modify the requirements of this section Article unless otherwise indicated. 

 
1) Such modifications shall be consistent with the purposes and objectives of this section. 
2) All lots comply with the NH Department of Environmental Services for subsurface 

wastewater management. 
3) In a defined residential neighborhood, the proposed use shall compliment the 

character of the existing neighborhood uses,  Fall within the standards contained 
herein, and 

4) Shall not be detrimental to public health, safety, or welfare. 
 
 

7. Permitted Uses 
 

Land within an OSD subdivision may be used for the following purposes: 
 

a. Single family and duplex residential dwellings, accessory uses and buildings, and minor 
customary home occupations as permitted in the zoning district in which the parcel lies.  This 
requirement shall not be waiverable, nor are Conditional Use Permits or Special Use Permits 
allowed. 

 
b. Uses permitted within the Designated Open Space as described in Section 110 of this Article. 

 
c. Manufactured housing, accessory recreation facilities (community building, clubhouse, 

swimming pool, etc.), accessory utility and facility maintenance. 
 
8. Development Density 

 
The total number of dwelling units unit density allowed in an OSD Subdivision shall not exceed 
the number of dwellings that would be allowed under a conventional subdivision for the zoning 
district in which the site is located. In no case shall the density exceed the soils carrying 
capacity to accommodate a septic system for each dwelling unit as required by the NH DES 
consistent with RSA 485A:38. 

 
The allowable number of units unit density shall will be determined upon submission by the 
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applicant of a yield plan. A yield plan is a sketch plan for a conventional subdivision for the 
subject property; the Planning Board could approve such plan as a conventional subdivision 
as it that complies with all requirements of the Town’s Subdivision Regulations. 

 
9. Procedural Requirements 

 
An OSD subdivision application under this section Article shall comply with the application 
and review process specified in the Subdivision Regulations, except that sections of the 
Subdivision Regulations that are clearly not applicable to an open space subdivision design 
shall not be imposed on the applicant by the Planning Board. 

 
10. Lot and Dimensional Requirements 

 
a. Open Space Developments are subject to the following lot, dimensional and building separation 

requirements. 
 

Dimension Low Density Residential & 
Agricultural 
District 

 

Minimum Lot Area 30,000 
20,000 

 

Maximum Lot Area 150%1  
Frontage 100 ft  
Front Yard 35 25 

ft 
 

Side Yard 25 20 
ft 

 

Rear Yard 25 20 
ft 

 

Height 35 ft2  
Minimum Separation 
Between Buildings— 
Existing 

50 ft  

Minimum Separation 
Between Buildings—New 
Lots 

40 ft  

 
Note: 
1. Unless otherwise required by NH DES for the OSD minimum lot size. 
2. Building Height shall not be subject to the 25% flexibility CUP in 10. f. below. 

 
b. Alternative Lot Sizing: The Planning Board may authorize variations from the minimum lot 

sizes specified above by a Conditional Use Permit, provided the Planning Board determines 
that the following conditions are met: 

 
• All lots comply with the New Hampshire Department of Environmental Services 

requirements for subsurface wastewater management (developments may utilize 
individual or community wells and/or septic systems); and 

• The objectives and design standards of this article and the applicable sections of the 
Subdivision Regulations are otherwise achieved. 
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d. Applicants are encouraged to vary lot sizes, lot dimensions, and the location of building 

envelopes and structures from the access road and from lot to lot within the subdivision to 
retain significant, natural vegetation along the access road or existing adjacent public road; 
provide increased privacy for residents on adjacent lots; and increase the visual variety provided 
by the arrangement of homes within the subdivision. 

 
e. Lots may be irregular in size and shape provided they conform to the natural topography and 

features of the parcel (e.g., the lot lines follow an existing stone wall, stream, or other natural 
dividing feature). 

 
f. The Planning Board may authorize variations from the above lot, dimensional and building 

separation standards, except for any requirement provided by state regulation or mandated 
elsewhere in this ordinance, by up to 25 percent by a Conditional Use Permit issued pursuant 
to Section 5 6 for the purpose of providing flexibility in the design of the subdivision to meet 
the objectives of this Article section. 

g. Common driveways providing access to two residential lots shall be allowed. 

h. Landscape Buffer: Depending on the abutting land uses, the Open Space Development may 
have a buffer of less than 100 feet between abutting land uses and the development and The 
Open Space Development shall have a vegetative buffer of 200 feet in depth at the property 
boundary measured along the length of abutting residential properties and along the frontage of 
public roadways to retain the community’s rural character. The Board may authorize a buffer 
of less than 200-ft., but no smaller than 150-ft. by a Conditional Use Permit issued pursuant to 
the criteria in Section 6 for the purpose of providing flexibility in the design of the subdivision 
to meet the objectives of this Article. The buffer area shall remain free of buildings and 
whenever possible, the natural vegetation shall remain. The Board may shall require vegetative 
plantings to supplement or replace inadequate natural buffers and the buffer vegetation shall be 
maintained in perpetuity by the Homeowners Association. Only the primary access road may 
be permitted in the landscape buffer. 

 
i. Design Standards for Developed Areas--Subdivision plans shall comply with any additional 

applicable standards governing the architectural design, landscaping, utility and street 
construction, and stormwater quality infrastructure design, maintenance and inspection as set 
forth in the Site Plan Review and Subdivision Regulations. 

 
11. Permissible Uses of Open Space 

 
a. The total area of Designated Open Space shall equal at least 50 percent of the Open Space 

Development’s gross tract area. Not more than 50 percent of the Designated Open Space may 
consist of non-buildable areas, such as wetlands and land with slopes in excess of 25%. Such 
Designated Open Space shall consist of as much contiguous area as possible and should, when 
practical, connect with existing trails, conservation easements, parks and playgrounds and other 
types of open space. 

 
b. Portions of the parcel that comprise part of an individual house lot, roadway, driveway, access 

road, roadway right-of-way, other new or existing right-of-way, utility easement, private or 
community leachfields or other components of a wastewater management system, stormwater 
management structures, or are part of a required buffer between any new structure and an 
existing right-of-way shall not count toward the calculation of the Designated Open Space. 
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c. The following uses generally are permitted in the Designated Open Space, unless specifically 

prohibited or restricted as a condition of subdivision approval for the purposes of protecting 
important natural features or characteristics of the parcel: 

 
1) Forest management activities and agricultural cultivation and pastures provided that all 

applicable best management practices are employed. 1) Forest management activities, 
provided that all applicable best management practices are employed. 

2) 2) Agricultural pastures and cultivation and harvesting of crops, provided that 
recognized soil conservation practices are employed, including the protection of 
wetlands from pollution caused by fertilizers, pesticides and herbicides used in such 
cultivation; 

3) Passive (non-motorized) trails and recreational uses such as walking, hiking, bird 
watching, skiing and snow shoeing. 

4) Snowmobile trails. 
5) Horseback Riding and Cycling 

 
d. Up to 50 percent of the Designated Open Space may be considered the Common Area and may 

be permitted by Conditional Use Permit to be used for the following. The Planning Board may 
impose specific criteria or restrictions on such uses as deemed necessary to support the goals of 
this section: 

 
1) Agriculture involving animal husbandry and/or boarding. 
2) Active outdoor recreation uses, including formal playgrounds and fields. 
3) Parking areas for access to the designated open space. 
4) Individual or community wells provided that this use was approved as part of the 

subdivision plan and that appropriate legal arrangements are established and approved 
by the Planning Board for the maintenance and operation of these facilities. 

 
e. The removal of soil, trees and other natural features from the designated 

open space is prohibited, except as consistent with conservation objectives or 
permitted uses as provided above. 

 
f. The Designated Open Space shall be retained in a natural, undisturbed state or as required 

for active management according to a conservation agreement and management plan written 
by a qualified natural resource professional. 

 
g. The use of pesticides, herbicides, and fertilizers are expressly forbidden in the Designated 

Open Space except for those activities permitted and approved as provided above unless 
allowed for the control or eradication of invasive species. This exception shall be addressed 
in the approved Management Plan. 

 
12. Protection and Management of Open Space 

 
At the applicant’s option and subject to approval by the Planning Board, all areas to be protected as 
open space shall be: 

 
a. Conveyed to the town to be placed under the care, custody and control of the Conservation 

Commission, and be accepted by it for use as a park or open space use. Land conveyed to the 
town shall be open for public use; and/or 
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b. Conveyed to a non-profit organization, the principal purpose of which is the conservation or 

preservation of open space, with a conservation restriction as specified in §3 below. Such 
organization shall be acceptable to the town as a bona fide conservation organization; and/or 

 
c. Conveyed to a corporation or trust owned or to be owned by the owners of lots or residential 

units within the development (i.e. "homeowners association") and placed under conservation 
restriction. If such a corporation or trust is used, as indicated herein, ownership thereof shall 
pass with conveyance of the lots or residential units. The developer is responsible for the 
maintenance of the open space and other facilities to be held in common until such time as the 
homeowner’s association can assume (generally once homeownership reaches 51%) such 
responsibility. Thereafter, the members of the association shall share the cost of maintaining 
the open space. The Planning Board shall require the applicant to provide documentation that 
membership in the homeowners' association is mandatory and such association that has been 
established prior to the conveyance of any lots within the subdivision. 

d. Design Guidelines for Designated Open Space. The location and layout of the open space shall 
conform to the standards and process set forth in the Subdivision Regulations. 

 
e. Monitoring of the Open Space: The applicant should provide sufficient funds to the Town, 

which shall be placed in a designated escrow account for the purpose of the Town’s monitoring 
of the open space. The Town’s Conservation Commission or a non-profit conservation 
organization would provide this service. 

 
1. Area Boundaries of the designated open space shall be clearly identified 
 a. Boundaries shall be clearly delineated on plans including plats.  
b. Boundaries shall be clearly marked and identified as “No Disturbance” areas, except in areas 
identified for permitted uses, prior to commencing and during construction activities, including tree 
cutting, site clearing and grading; temporary markings are acceptable. 
 c. Boundaries shall be clearly and permanently marked in the field with signage approved by the 
planning board to identify the area as protected open space. 
 
 2. Future development in and/or subdivision of designated open space areas shall be prohibited and 
shall be so noted on the approved subdivision plan/plat. 
 
 3. Prior to the approval of the final plat, the designated open space shall be protected and controlled by 
one or more of the following methods subject to planning board approval:  
a. Transfer to the municipality as open space, with public access and permanent deed restriction or 
conservation easement in place (subject to acceptance by the municipality).  
b. Transfer, with permanent deed restrictions or conservation easement, to a land trust or other 
recognized conservation organization (subject to acceptance by the organization).  
c. Ownership by one or more private individuals (separately or in common) or a cooperative legal 
entity, e.g., a homeowner’s association, with a conservation easement granted to the municipality 
and/or recognized conservation or land trust organization.  
d. For designated open space areas of less than 50 acres, ownership by one or more private individuals 
(separately or in common) or a cooperative legal entity, e.g., homeowner’s association, with open space 
protection deed restrictions enforceable by any landowner within the subdivision, any owner of 
separate land parcels abutting the open space, or the municipality. 
  
4. If the designated open space is owned by a cooperative legal entity for the benefit of the residents of 
the subdivision, all common open space shall be governed in accordance with the requirements of New 
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Hampshire RSA 479-A:1-23 inclusive as amended.  
 
5. Deed restrictions and/or conservation easement documents shall be placed on file with the town 
clerk upon receipt of planning board subdivision approval and duly recorded at the County Registry of 
Deeds, where appropriate. Such documents shall clearly indicate whether the property is open to the 
public, open only to residents of the municipality, or open only to residents of the subdivision. (SIDE 
NOTE: Because deed restrictions are considered a somewhat weaker form of long-term protection 
against future development, this approach is not recommended to protect large and/or significant 
parcels of open space. In these cases, every effort should be made to secure a conservation easement 
for the property to be held by the municipality and/or a recognized conservation organization. 
However, if no qualified entity is or the municipality is not willing or able to accept the conservation 
easement and fulfill the stewardship responsibilities, it may be necessary to accept deed restrictions for 
larger parcels.) 
 
6. A management plan for the designated open space and facilities shall be prepared and approved by 
the planning board, which includes the following: a. Identifies the entity assuming responsibility for 
stewardship and management of the designated open space, including regular inspections to confirm 
continued compliance with the terms of the subdivision approval and conservation easement or deed 
restrictions. b. Includes detailed standards and schedules for maintenance of the designated open space, 
including maintenance of vegetation. c. Allows for municipal maintenance if the maintenance specified 
under the agreement is not completed and recovery of costs incurred from the designated management 
entity or the owners of the designated open space within the subdivision. d. Provides that any 
amendments to the plan shall be reviewed and approved by the planning board. 
 
 7. For properties containing open space protected under a conservation easement to be held and 
enforced by the town or a third-party, a one-time stewardship and legal defense fee shall be collected 
and provided to that entity to be held in a separate trust account and used to support the monitoring and 
enforcement of the conservation restrictions. The amount of the stewardship/legal defense fee shall be 
determined by the town or third-party easement holder based on the size and restrictions in place on the 
open space and the requirements of the easement holder. In this same case, the applicant shall pay all 
transaction costs for the conservation easement to be completed, including but not limited to: legal 
costs, costs of conducting a survey, baseline documentation and title search, and real estate closing 
costs, including transaction costs incurred by the entity that will to hold the easement. 
 
8. At the discretion of the planning board, an applicant may be required to prepare a brochure 
identifying the development as a conservation subdivision and detailing the location and use 
restrictions of the designated open space and provided to all purchasers of property within the 
subdivision. Additional copies (hard copies and an electronic format) of the brochure shall be provided 
to the municipality to be distributed to future property owners. 
 
 9. All documents, including deed restriction language, conservation easements, and the management 
plan shall be reviewed and approved by town counsel prior to receiving subdivision approval from the 
planning board. 


	ARTICLE VI
	1. Authority
	2. Purpose
	3. Objectives
	4. Definitions
	5. Applicability
	Authorization to Issue a Conditional Use Permit:
	6.   Authorization to Issue a Conditional Use Permit:
	7. Permitted Uses
	8. Development Density
	9. Procedural Requirements
	10. Lot and Dimensional Requirements
	11. Permissible Uses of Open Space
	12. Protection and Management of Open Space

